§7.25
PRE-COMPLAINT PROCESSING

§7.25 Pre-complaint processing.

(a) An ‘‘aggrieved person’” must re-
quest counseling in accordance with 29
CFR 1614.105(a). The aggrieved person
must initiate contact with an EEO
Counselor within 45 days of the date of
the matter alleged to be discrimina-
tory or, in the case of a personnel ac-
tion, within 45 days of the effective
date of the action. EEOC’s regulation
at 29 CFR 1614.105 shall govern the De-
partment’s pre-complaint processing.

(b) The Department or the EEOC
shall extend the 45-day time limit in
paragraph (a) of this section when the
individual shows that the individual
was not notified of the time limits and
was not otherwise aware of them, that
the individual did not know and rea-
sonably should not have known that
the discriminatory matter or personnel
action occurred, that despite due dili-
gence the individual was prevented by
circumstances beyond the individual’s
control from contacting the EEO Coun-
selor within the time limits, or for
other reasons considered sufficient by
the ODEEO or the EEOC.

(c) At the initial counseling session,
EEO Counselors must advise individ-
uals, in writing, of their rights and re-
sponsibilities, including:

(1) The right to request a hearing and
decision from an Administrative Judge
of the EEOC or an immediate final de-
cision from the Department following
an investigation in accordance with 29
CFR 1614.108(f);

(2) Election rights pursuant to 29
CFR 1614.301 and 29 CFR 1614.302;

(3) The right to file a notice of intent
to sue pursuant to 29 CFR 1614.201(a)
and a lawsuit under the ADEA instead
of an administrative complaint of age
discrimination under this subpart;

(4) The duty to mitigate damages;

(5) Relevant time frames; and

(6) The requirement that only the
claims raised in pre-complaint coun-
seling (or claims like or related to
claims raised in pre-complaint coun-
seling) may be alleged in a subsequent
complaint filed with the Department.
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§7.26 EEO Alternative Dispute Resolu-
tion Program.

(a) The aggrieved person may elect to
participate in the EEO ADR Program
or the traditional EEO counseling pro-
cedures. When ADR is chosen, the EEO
Counselor shall advise the aggrieved
person that if the dispute is resolved
during the ADR process, the terms of
the agreement must be in writing and
signed by both the aggrieved person
and the appropriate Department rep-
resentative. The Director of EEO may
execute ADR settlement agreements
that are initiated in the EEO process.
The EEO Counselor shall advise the ag-
grieved person that if no resolution is
reached under the EEO ADR Program,
or if the matter has not been resolved
90 days from the initial contact with
the EEO Office, the aggrieved person
will receive a final interview and the
notice of right to file a formal com-
plaint shall be issued by the EEO Coun-
selor. Nothing said or done during at-
tempts to resolve the complaint
through ADR may be included in any
EEO complaint (should ADR be unsuc-
cessful) nor can the ADR proceedings
be disclosed.

(b) In appropriate cases (as deter-
mined by the Director of EEO on a
case-by-case basis), ADR is available
during the formal complaint process.
Participation in ADR at the formal
complaint stage does not affect the
normal processing of the formal com-
plaint, including the investigation.
Should ADR be initiated at the formal
complaint stage, the time period for
processing the complaint may be ex-
tended by agreement for not more than
90 days. If ADR does not resolve the
issue(s), the complaint must be proc-
essed within the extended time period
agreed upon by the parties, but no
later than the 90th day.

COMPLAINTS

§7.30 Presentation of complaint.

At any stage in the presentation of a
complaint, including the counseling
stage, the Complainant shall be free
from restraint, interference, coercion,
discrimination, or reprisal and shall
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have the right to be accompanied, rep-
resented, and advised by a representa-
tive of the Complainant’s own choos-
ing, except as limited by 29 CFR part
1614.

§7.31 Who may file a complaint, with
whom filed, and time limits.

(a) Who may file a complaint. Any ag-
grieved person (referred to elsewhere in
this part as the Complainant in the for-
mal complaint stage) who has satisfied
the requirements of §7.25, may file a
complaint, unless there is an executed
settlement agreement or amended
complaint of like or similar issues. The
complaint must be filed with the Direc-
tor of EEO within 15 days of receipt of
the notice of right to file a complaint
issued by the EEO Counselor. The De-
partment may accept a complaint only
if the Complainant has met the appro-
priate requirements of 29 CFR part
1614.

(b) Filing and computation of time. (1)
All time periods in this subpart stated
in terms of days are calendar days un-
less otherwise stated.

(2) A document shall be deemed time-
ly if the document is received or post-
marked before the expiration of the ap-
plicable filing period, or, in the absence
of a legible postmark, if the document
is received by mail within five days of
the expiration of the applicable filing
period.

(3) The time limits in this part are
subject to waiver, estoppel and equi-
table tolling.

(4) The first day counted shall be the
day after the event from which the
time period begins to run and the last
day of the period shall be included, un-
less the last day falls on a Saturday,
Sunday or Federal holiday, in which
case the period shall be extended to in-
clude the next business day.

§7.32

(a) At any stage in the processing of
an EEO complaint, including the coun-
seling stage under 29 CFR 1614.105 and
during participation in the EEO ADR
Program, the Complainant shall have
the right to be accompanied, rep-
resented, and advised by a representa-
tive of Complainant’s choice, except as
limited by 29 CFR part 1614.

Representation and official time.

§7.32

(b) If the Complainant is an employee
of the Department, the Complainant
shall have a reasonable amount of offi-
cial time, if otherwise on duty, to pre-
pare the complaint and to respond to
Department and EEOC requests for in-
formation if the Complainant is other-
wise in active duty status. If the Com-
plainant is an employee of the Depart-
ment and the Complainant designates
another employee of the Department as
the Complainant’s representative, the
representative shall have a reasonable
amount of official time, if otherwise on
duty, to prepare the complaint and re-
spond to Department and EEOC re-
quests for information.

(c) The Department is not obligated
to change work schedules, incur over-
time wages, or pay travel expenses to
facilitate the choice of a specific rep-
resentative or to allow the Complain-
ant and representative to confer. The
Complainant and the Complainant’s
representative, if employed by the De-
partment and otherwise in a pay sta-
tus, shall be on official time, regardless
of their tour of duty, when their pres-
ence is authorized or required by the
Department or the EEOC during the in-
vestigation, informal adjustment, or
hearing on the complaint.

(d) In cases where the representation
of a Complainant or the Department
would conflict with the official or col-
lateral duties of the representative, the
EEOC or the Department may, after
giving the representative an oppor-
tunity to respond, disqualify the rep-
resentative.

(e) Unless the Complainant states
otherwise in writing, after the Depart-
ment has received written notice of the
name, address and telephone number of
a representative for the Complainant,
all official correspondence shall be
with the representative with copies to
the Complainant. When the Complain-
ant designates an attorney as rep-
resentative, service of all official cor-
respondence shall be made on the at-
torney and the Complainant, but time
frames for receipt of materials shall be
computed from the time of receipt by
the attorney. The Complainant must
serve all official correspondence on the
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